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Brief for Appellant and Joint Appendix 


Ix THE 


UNITED STATES COURT OF APPEALS 


For tHe Disrricr or Cotumsm Circuir 
No. 15,256 


Patricia G. Brooks, 
Appellant, 


Vv. 


Mary J. Manoim, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States 
District Court for the District of Columbia, Holding a Pro- 
bate Court, dated May 5th, 1959 overruling appellant’s 
Objections and Exceptions to Appellee’s proposed First 
and Final Account as Administratrix. 


Notice of appeal from that Order was filed on May 26th, 
1959. Jurisdiction of this Court is founded on Sec. 1291 
of Title 28 of the United States Code, and Sec. 504 of Title 
11, District of Columbia Code (1951). Act of March 3, 1901, 
31 St. 1208, Ch. 854, Sec. 119 as amended by Act of June 
30, 1902, 32 Stat. 525, Ch. 1329. 
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FOREWORD 


By its order of August 3, 1959 this Court allowed the 
parties to refer to the Joint Appendix in No. 14,707, Brooks 
v. Maholm. 

We shall make such reference in this manner: (14,707, 
P. ——). 


STATEMENT OF THE CASE 


Walter G. Maholm, a long-time resident of the District 
of Columbia, died in this city on May 9th, 1956, leaving 
surviving him appellant, a daughter, and appellee, his sec- 
ond wife. 

Thereafter a purported will, dated March 29th, 1955, al- 
leging the deceased was a resident of Indiana and leaving 
his entire estate to appellee, was admitted to probate in 
Indiana without notice, and the nominated executrix 
granted letters on May 15th, 1956. 

On May 17th, 1956 the Indiana executrix applied to our 
Probate Court for Ancillary Letters of Administration, 
c.t.a.; renounced for herself and suggested letters be 
granted to appellee, and to whom letters were thereafter 
granted. (14,707, P. 15) 

Upon the representation of the Indiana executrix that 
her letters had been improvidently granted, the Indiana 
Court, on June 21st, 1956, revoked her letters. (14,707, P. 29) 

On November 26th, 1956 appellee, as sole beneficiary, of- 
fered the above will for probate and record (14,707, P. 48); 
a caveat was filed (14,707, P. 23) and the jury found the 
deceased had neither signed nor acknowledged it as required 
by law. The will was denied probate and the deceased ad- 
judged to have died intestate. (14,707, P. 30) 

Appellant unsuccessfully objected to the appellee being 
appointed administratrix. Brooks v. Maholm, —— U. S. 
App. D.C. ——; 263 F(2) 741. 

On March 17, 1959 appellee filed her proposed First and 
Final Account as Administratrix (App. 1) and in response 
to notice as provided for in Probate Rule 48—Accounts of 
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Administrators and Executors [App. 23], appellant filed 
her Objections and Exceptions to the proposed account 
(App. 5). 

From the overruling of exceptions and objections to ap- 
pellee’s proposed First and Final Account by Judge 
Holtzoff, appellant brings this appeal (App. 7). 


STATEMENT OF POINTS 


1. In all cases of intestacy, by operation of law, the net 
estate is the property of the heirs at law 18-701, et seq., 
D.C. Code (1951). The Probate Court has no authority to 
charge to the inventoried gross estate, costs or expenses not 
for the benefit of the heirs at law. 


(a) The costs of the abandoned Indiana Probate proceed- 
ings of the forged will were not to the benefit of the heirs 
at law. 


(b) The costs of defending against caveat of the pro- 
ponent and sole beneficiary under the forged will, were not 


for the benefit of the heirs at law. 
(c) Does the offering of a forged will for probate negate 
good faith? 


2. Allowance of Administratrix’ commission and her at- 
torney fees totaling an amount equal to 33.9% of the gross 
inventoried estate was grossly excessive and an abuse of 
judicial discretion. 


SUMMARY OF ARGUMENT 


Heirs at law may not be charged with the costs and ex- 
penses of unsuccessful proponents of a forged will. 

Allowance of Administratrix’ commission and her at- 
torney fees equaling 33.9% of the gross estate, was arbi- 
trary and capricious and an abuse of judicial discretion. 


ARGUMENT 
(1) May the Probate Court, in an administration case, 
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charge to the heirs at law, costs and expenses incurred by 
the devisee in her efforts to probate a forged will 

When a decedent dies intestate, the net assets of his estate 
are the property of his heirs at law (18-701 et seq., D.C. 
Code, 1951 Ed.). 


‘s.. . If it (the estate) belongs to the heirs at law 
and next of kin, as it certainly does, if the will is shown 
to be invalid, it would be a perversion of justice to take 
their money and use it in an attempt to defeat their 
just right; and such, of course, would be the result of 
the order in question. .. . Now the substantial matter 
in issue is this question of ownership of the estate; 
and it would be a most extraordinary doctrine that one 
set of contestants should not only bear the ordinary 
costs of court, whether they succeeded or failed in the 
litigation, but even should be required to place weapons 
in the hands of their opponents wherewith to contest 
their claims. . . .”’ (Italics ours) Kengle v. Randall, 
(1903) 22 App. D.C. 463, 467-8. 


Analogous, see the recent case in the Seventh Circuit, 
decided March 30, 1959, DeKoven v. First National Bank of 


Chicago, 2 F.R.D. (2d) 30 b. 21, case 1, — Fed. (2d) —. 
Thus, the test must be: Were the costs and expenses as 
allowed, for the benefit of the heirs at law? 
Under this test the order complained of must be reversed. 


(a) Allowance of Indiana Probate Costs. 


In order to properly evaluate this issue, one must take 
a look at the chronology of the case. 

Under the terms of the forged will, Indiana was claimed 
as the legal domicile of the decedent. The forged will was 
presented for probate to an Indiana court and letters testa- 
mentary were granted to the named executrix without notice 
to the heirs at law. 

Since, however, all the assets of the estate were located in 
the District of Columbia, which was, in fact, the legal domi- 
cile of the decedent, the Indiana executrix applied to the 
United States District Court for the District of Columbia 
for ancillary letters, renounced for herself and suggested 
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that the appellee—sole beneficiary under the terms of the 
forged will—be granted letters c.t.a. (14,707 P. 15). 

No sooner was this done than the Indiana court, on mo- 
tion of the said executrix, revoked its act of probate of the 
alleged will as having been improvidently granted and di- 
rected that said instrument be forwarded to the District of 
Columbia (14,707, Pp. 20, 29). 

About five months after the revocation of probate pro- 
ceedings in Indiana, the appellee, as sole beneficiary under 
the alleged will, instituted probate proceedings in the court 
below (14,707, P. 18); a caveat was filed and trial held, the 
jury making a finding that the deceased had not signed the 
alleged will nor acknowledged it as required by law (14,707, 
P. 30). 

It is self-evident that the costs of the abortive Indiana 
probate proceedings of the forged will were not incurred 
for the benefit of the heirs at law. 

Furthermore, if those proceedings were brought in ‘‘er- 
ror,’’ as suggested by Judge Holtzoff (App. 17) by the 


Indiana executrix, that would not justify the local adminis- 
tratrix in paying such costs. 

The allowance of these costs finds no support in any re- 
ported case that the writers of this brief have been able to 
locate. 


The Probate Court erred in allowing such costs in the 
administratrix’ account. 

(b) Allowance to appellee, sole beneficiary, of costs in 
her unsuccessful defense of a caveat to a forged will. 

The specific point involved is new in this jurisdiction. 
However, courts elsewhere have veen unanimous in holding 
that such costs may not be charged to the estate. 

The case manifestly differs from all other probate cases 
heretofore considered by this court, ie., (1) forged will, 
and (2) a caveat to a will offered for probate by the sole 
beneficiary and not the executrix named therein. Hutchins 
v. Hutchins, 48 App. D.C. 286; Tuohy v. Hanlon, 18 App. 
D.C. 225; Kengla v. Randall, supra. 
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Where due execution of the will was either admitted or 
proved, this Court has approved the nominated executor’s 
costs and attorney’s fees where the will was set aside on 
the grounds of unsound mind, etc. 


Hvutcurns v. HutcHiss, supra 
Brosnan v. Fox, 52 App. 143 


but has denied his costs and attorney’s fees when he did 
not act in good faith. 


Wasoy v. Veazy, 58 App. D.C. 301 
(see also Tvony v. Hanxon, supra, page 228; and 
Kencta v. Ranpa., supra, page 469) 


The costs complained of in this subheading were incurred 
prior to the forged will being denied probate, and the law 
of Maryland is well settled that where a caveat is filed be- 
fore the will is admitted to probate, counsel fees and costs 
incurred in unsuccessfully defending the will cannot be paid 
out of the estate. 


GEssLER v. STEVENS (1954), 109 At. 2nd 74, 77, 205 
Md. 498 

TircHMaN Vv. France (1904), 59 At. 276, 99 Md. 611 

Koenic v. Warp (1906), 65 At. 344, 104 Md. 564 

Monee v. Mupeg, 155 Md. 1 

Bowen’s Executor v. Bowen, 122 Va. 1, 94 S.E. 166 


In the Bowen case the Executor was sole beneficiary, and 
heirs successfully caveated. The court said: 


“In this case S was the active litigant, seeking pro- 
bate of the will, the real plaintiff. The contest was be- 
tween him, as a beneficiary, on the one hand, and the 
heirs at law of the deceased, on the other, and because 
the heirs prevailed in the court below they were prop- 
erly awarded their costs against their adversary. If in 
this case the costs be paid by the estate, the effect will 
be, not only that the heirs at law will not recover from 

. their adversary, but that, although they prevailed in 
the litigation, they will have to pay the costs thereof.”’ 


In offering a will for probate the devisee is acting in her 
own interests and differs from a named executrix, in that, 
the devisee has no duty imposed upon her by law to offer 
the will for probate and defend it in caveat proceedings, 
whereas the named executrix has that duty imposed upon 
her. 

When the devisee offers the will for probate and a caveat 
ensues, it becomes strictly an adversary proceeding between 
the devisee and the heirs at law, and therefore, not for the 
benefit of the estate, and such costs are not proper charges 
against the estate. (Note: See Caine v. Payne, 89 U.S. App. 
D.C. 260 (1951), 191 F (2d) 482, disallowing attorney’s fees 
to antagonistic claimants to a residuary trust; and particu- 
larly McCormick v. Elsea, 107 Wa. 472, 59 S.E. 411 quoted 
therein.) 

See also Estate of Gallotti, Admr. 93,632, June 30, 1959, 
Judge Tamm, 87 Wash. L.R. 20, p. 711, disallowing attorney 
fees to successful caveators to a codicil. 

Elsewhere the Courts have universally refused to charge 
to the estate the costs and attorney’s fees of beneficiary or 
devisee who has unsuccessfully defended a caveat. 

For example, see In Re: Burgen’s Estate (1921) 191 Iowa 
898, 183 N.W. 803. There the widow, who apparently was 
not nominated as executrix, presented claim against ad- 
ministrator of her deceased husband’s estate for reimburse- 
ment of expenses incurred by her for attorney’s fees and 
medical testimony in an unsuccessful attempt on her part 
to establish a purported will of her deceased husband. Her 
petition was dismissed and its rejection affirmed on appeal. 


‘¢... The case presented is therefore one of that class 
where the voluntary litigants are deemed to be liti- 
gating in their own interest and at their own expense. 
Each litigant is subject to the risk of liability for costs. 
Neither litigant is liable for attorney’s fees incurred by 
the other. To allow this claim would be to charge the 
daughters with two-thirds of the attorney’s fees in- 
curred by the mother, notwithstanding that they had 
carried the contest with their own attorneys at their 
own expense. The suit pressed by the widow for the 
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probate of the will was not to the interest of the 
daughters. The contest successfully pressed by the 
daughters was not to the interest of the widow. In re- 
fusing to allow the claim, the trial court did not err. 
On the contrary, such a holding was in strict harmony 
with our repeated holdings. (Citing Iowa cases and St. 
James Orphan Asylum v. McDonald, 76 Neb. 625, 107 
N.W. 979.) 


The rational of the Burgen case, supra, is identical to 
our Kengla case, supra. 


See also: 


Oxrver v. McDowE ut (Iowa, 1954) 65 N.W. 2 
Joun v. MacMurtry (Iowa 1922) 189 N.W. 974 
Re: Austin’s Estate (Iowa 1922) 191 N.W. 73 


See also following annotations: 


10 A.L.R. 783, 790, 794, 802 
69 A.L.R. 1052, 1057 

79 A.L.R. 52 

128 A.L.R. 1002, 1009 

142 A.L.R. 1459 

40 A.L.R. (2d) 1407, 1437 


(c). Does the offering of a forged will for probate negate 
good faith. 

With reference to the Indiana probate costs and the costs 
of unsuccessfully defending the caveat to the forged will, 
Judge Holtzoff took the untenable position that in the ab- 
sence of proof of fraud or bad faith, such costs should be 
allowed against the estate. He said: 


‘<The Court is of the opinion that, in the absence of 
proof of negligence or fraud or bad faith in bringing 
the Indiana proceeding, the mere fact that apparently 
an error might have been made in so doing, is not suf- 
ficient to justify the disallowance of expenses con- 
nected therewith ... (App. 17). 

“T am going to overrule objection number four be- 
cause there is no proof that the proponent of the will 
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acted in bad faith in seeking to secure its admission to 
probate... (App. 19). 

“T have overruled the objection, number four, be- 
cause I think the principal beneficiary of the will has a 
right to seek its probate unless it is shown, affirma- 
tively, that the beneficiary did not act in good faith or 
did something to prevent probate, so I will hear num- 
ber five. 

“*(by Mr. McCarthy) : May I make one more point? 

“(by the Court): No. I will hear number five, Mr. 
McCarthy.’’ (App. 19, 20). 


Forgery and fraud are of the same cloth. 
Black (1951 Ed.), Page 778, defines the verb ‘‘forge’’: 


‘<. , . to counterfeit or make falsely. Especially, to 
make a spurious written instrument with the intention 
of fraudulently substituting it for another or of passing 
it off as genuine; or to fraudulently alter a genuine 
instrument to another’s prejudice; or to sign another 
person’s name to a document, with a deceitful and 
fraudulent intent.’’ (Italics ours) 


Black, at page 788, defines ‘‘fraud’’: 


«*. . . A generic term, embracing all multifarious 
means which human ingenuity can devise, and which 
are resorted to by one individual to get advantage over 
another by false suggestions or by supression of truth, 
and includes all surprise, trick, cunning, dissembling, 
and any other way by which another is cheated... . 
‘Bad faith’ and ‘fraud’ are synonymous, and also 
synonymous of dishonesty, infidelity, faithlessness, 
perfidy, unfairness, ete. .. .’’ (Italics ours) 


The issue tried by the jury was: had the deceased signed 
the will? Neither fraud nor good faith on the part of the 
appellee, or whoever had forged the signature on the will 
were placed in issue. 

This court may apply to the facts of record, Judge 
Holtzoff’s test of whether it was shown affirmatively that 
appellee did not act in good faith and reach its own con- 
clusion. 


In a chronological order, those facts are: 
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In her petition for probate, under oath, appellee stated 
the document of March 29th, 1955 was her husband’s last 
will (14,707, P. 22). 

After the issues upon the caveat were framed, but prior 
to the jury trial, appellee tendered to Dr. Wilmer Souder 
for his professional opinion, certain known specimens of 
the deceased’s handwriting for comparison with the signa- 
ture on the will. Dr. Souder, in writing, advised appellee 
that those specimens indicated forgery of the will (14,707, 
Pp. 10, 11). 

At the trial appellee did not testify that the signature on 
the will was that of her deceased husband, but merely intro- 
duced in evidence the known signatures previously submit- 
ted to Dr. Souder as the basis for her so-called handwriting 
expert (14,707, Pp. 1-6). 

Dr. Souder did not testify at the jury trial, but appellee 
seeks, and Judge Holtzoff approved, her claim against the 
estate for the $100.00 she had to pay Dr. Souder for his ex- 
pert opinion that the will was a forgery (App. 2). 

(2) Allowance of administratrix’ commissions and her 
attorney fees totalling 33.9% of the gross inventoried 
estate, was grossly excessive and an abuse of judicial dis- 
cretion. 

The proposed First and Final Account of the Adminis- 
tratrix for the period from her appointment on July 24th, 
1958 through March 9th, 1959, stated the gross inventoried 
estate to be $5,561.40 (App. 1). 

The Court allowed her 7% commission ($389.30) and at- 
torney’s fee of $1,500.00, or a total of $1,889.30, or 33.9% 
of the gross inventoried estate (App. 6, 7, 22). 

The Organic Act of 1801 creating the District of Colum- 
bia continued in force and effect the revised Probate Act of 
November, 1789 of the State of Maryland of which Chapter 
10, Sec. 2 provides: 


‘4, His commission, which shall be, at the discretion 
of the Court, not under five percent, nor exceeding ten 


1 For Dr. Souder’s fe, see 1959 Ed. Martindale-Hubbell Law 
Directory, Vol. 1, P. 448. 
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percent on the amount of the inventory or inventories 
except what is lost or hath perished. 

“<5. His allowance for costs, and for extraordinary 
expenses (not personal) which the court may think 
proper to allow, laid out in the recovery or security of 
any part of the estate.’’* 


The District of Columbia Codes of 1901 and 1902 sub- 
stantially adopted the above Maryland Act, as it now ap- 
pears in the 1951 Code as Sec. 20-605, ‘‘Disbursements and 
Allowances’’ 


. .. Fourth. His commissions, which shall be at 
the discretion of the Court, not under one per centum 
nor exceeding ten per centum on the amount of the 
inventory or inventories, excluding what is lost or 
perished. 

‘Fifth. His allowance for costs, attorneys’ fees, and 
extraordinary expenses which the court may think 
proper to allow.”’ 


Since its creation in 1801, the Probate Court has uni- 
formly construed the foregoing sections as imposing an 


absolute limitation of a statutory 10% allowance for com- 
missions and attorneys fees, except in highly unusual and 
extraordinary circumstances involving litigation in other 
courts here or elsewhere. 

Examination of the libers of accounts of fiduciaries of 
record in the Probate Court, since its establishment in 1801, 
discloses that the departures from this rule are generally 
those accounts involving contingent fees, such as where 
wrongful death actions are brought by the estate, etc. 

Appellant does not contend that counsel should not re- 
ceive compensation for their services to the extent that they 
were of benefit to the estate and reasonably necessary to 
the administration of the affairs of the deceased. 

But an allowance of $1,500.00 out of gross assets of 
$5,561.40 is, in the opinion of appellant, not only contrary 
to the long-established policy of the Probate Court, but is 
wholly unreasonable and unconscienable. 


2 For subsequent legislative cha t Dis- 
tribution Committee Vv. Eisenberg, Ex ecntor: 494 rete 198°70 7 nan () 40. 
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Appellant respectfully invites to the attention of the 
Court, that the very purpose of our system of law regu- 
lating the orderly administration of estates of decedents, is 
to conserve the assets, not only for the benefit of creditors, 
but likewise to protect the interests of beneficiaries, and 
will be utterly defeated by the accounting of the Adminis- 
tratrix as approved. 

We admit reasonable compensation should be paid to the 
administratrix’ attorneys for their work on the appeal to 
this court in Brooks v. Maholm, supra, commensurate with 
the amount involved, but say that the allowance of $500.00 
(App. 20), or 88% of the gross inventoried estate, is 
grossly excessive for such services. 

It, therefore, follows that an allowance of the remaining 
$1,000.00, or 18.9% of the gross estate, for attorneys fees in 
a simple administration case with liquid assets of $5,561.40 
is contrary to the established usages of the Probate Court 
and shocks the conscience. 

Appellant daughter, a natural object of the bounty of the 
decedent, will receive approximately $260.00 out of the as- 
sets of her deceased father as against fees and commissions 
totalling $1,889.30 for nine months of administration. 


CONCLUSION 


It is respectfully submitted that for the reasons stated, 
the order complained of must be reversed, with directions 
to charge the costs to the appellee personally. 


Warp B. McCarrry 

Gezorce C. Vournas 
Investment Building 
Washington, D. C. 

Attorneys for Appellant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Filed Mareh 17, 1959 
Admn. No. 90318 
Estare or Water G. Manoim, Deceased. 
First anp Frvat oF Mary J. Manoim, Administratriz. 
RECEIPTS 
1956 
(1) CASH in safe deposit box $1,602.00 
(2) BONDS—41 $100 Series E— 
eash value at redemption... 3,859.40 


(3) FORD, 1950—4 door, V8—book 
value as of date of distribution. 100.00 


Total Receipts —.......... $5,561.40 


DISBURSEMENTS 


1956—Widow’s allowance, consisting 
of $400 cash and car listed above, 


June 4—Register of Wills, court 
costs. Vou. #1 

June 8—National Surety Co., bond 
premium. Vou. #2 

June 13—R. H. MeNeill & R. I. 
Marsh, atty. Vou. #3__... 

June 18—Dr. Millard F. Oltman, 
physician. Vou. #4 (check)... 

June 18—Margaret L. Maholm, ex- 
penses Domiciliary Administra- 
trix, travel, etc. Vou. #5 (check). 
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June 25—Dr. John F. Finnegan, 
physician. Vou. #6 (check) 


June 25—Garfield Memorial Hospi- 
tal, exp. Vou. #7 (check) 


June 25—Caruso, Florist, funeral 
spray. Vou. #8 (check) 

Aug. 13—Hill & Tibbitt, bal. repair 
bill. Vou. #9 (check) 

Aug. 31—R. H. MeNeill & R. I 
Marsh, attorneys. Vou. #10 

Aug. 31—Collector, Taxes, D. C. car 


title (Department of Vehicles & 
Traffic). Vou. #11-.....------- 


Sept. 10—C. E. Darner & Son, grave 
marker. Vou. #12 (check). 


1957 


March 29—U. S. Marshal, service on 
Patricia Brooks court costs. Vou. 


eH een ete ten een oe vu 


June 12—Ward McCarthy, Esq., ex- 
penses to Indianapolis, Ind., to 
take depositions of witness to 
Will, too ill to appear, T. Ernest 
Maholm. Vou. #14 


June 12—Metcalf, Mahan, Mahan & 
Conner, Notary, ¢/o deposition of 
T. Ernest Maholm. Vou. #15 

June 12—R. I. Marsh, Atty., attend- 
ance at trial. Vou. #16... 


June 12—John Cullen, atty. for Wil- 
mer Souder, exp. advisory consul- 
tation expert. Vou. #17_—...... er 
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Aug. 9—National Surety Co. bond 
premium. Vou. #18 


Aug. 9—Huntemann’s Funeral 
Home, ambulance service 5/5/56. 


Aug. 9—Kinner & Membert, medi- 
cines. Vou. #20 


Aug. 9—Mrs. Maholm paid cash to 
Ministers at funeral— 


Rev. J. Russell Butcher, 
Hagerstown, Maryland 


Rev. Carl J. Howie, 
Washington, D. C. 


1958 


Paid by order of Court: 
William C. DeLacy, fee. Vou. #22 
Washington Law Reporter. Vou. 
Fidelity & Deposit Co. of Md. Vou. 
#24 
The Evening Star. Vou. #25_....... 


Nov. 
Mrs. Margaret Maholm, witness to 


will, expense from Indianapolis to 
D. C. to attend trial in court. Vou. 


Mrs. Rose Baxter, witness, expenses 
from Indianapolis to D. C. to at- 
tend trial in court. Vou. #27....... 


Mrs. Margaret Maholm, expenses in- 
curred as domiciliary administra- 
trix in Indiana. Vou. #28 


Bank charges, total 
Register of Wills, D. C., court costs, 
total. Vou. #29 


The Evening Star, publication. Vou. 


Washington Law Reporter, publica- 
tion. WOR sol = 


National Surety Co. bond. Vou. #32 


Robert I. Thiel & Associates, print- 
ing brief in Court of Appeals 
(original receipt on file in Court 
of Appeals). Vou. #33 


R. H. MeNeill, attorney’s fee, de- 
fending case in Court of Epes 
Vou. #34 _ soa ee 


Balance of fee to Marsh & McNeill, 
services to ancillary admn. and 
administratrix and trying case in 
District Court, ete. Vou. #35. 


S. H. Hines Co., funeral expense 
(paid thereon $600.00) balance of 
$466.91 due. Vou. #36. 


Charles A. Appel, Jr., expert wit- 
ness fee, unpaid 


Commission 10% to Administratrix 
and also for services as Ancillary 
Administratrix over period of 3 
years, including expenses, notary 
fees, taxi, maintenance of out-of- 
town witnesses, etc... 


Total Disbursements 
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BALANCE ON HAND for distribn- 
tion 2/3rds to daughter, Patricia 
Brooks and 1/3rd to widow, Mary J. 
Maholm after payment of court costs 240.13 


ASSETS DISBURSE- 
RECEIVED MENTS 


BROUGHT FORWARD $5,561.40 $5,561.40 


NOTE: Cost of printing brief (Vou. 
#33 herein) has been charged by 
Court of Appeals against Patricia 
Brooks, which sum when paid will 
be distributed herein, $63.67. 


TOTALS $5,561.40 $5,561.40 


Filed March 30, 1959 
Administration No. 90318 


EXCEPTIONS AND OBJECTIONS 
TO FINAL ACCOUNT 


Comes now Patricia G. Brooks and takes exception and 
objection to the First and Final Account of Mary J. Ma- 
holm, Administratrix, filed herein on March 17, 1957: 

1. The 1950 Ford automobile should be valued as of the 
date of death and not at date of distribution. 

2. The distribution to the Collector of Taxes, for the Dis- 
trict of Columbia, for title to the automobile (Voucher No. 
11) is not a proper charge against the estate but should be 
charged to the person in whose name the car was trans- 
ferred. There is no order of Court authorizing the sale of 
the automobile. 

3. The decedent being a resident of the District of Colum- 
bia, the charges for administration in Indiana are not a 
proper charge in this account. (Vouchers No. 3, 5, 28.) 

4. The paper writing bearing date March 29, 1955, offered 
for probate and record by Mary J. Maholm, as the sole 
beneficiary thereunder, having been determined to be a 
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forgery, the costs of her defending against the caveat are 
not proper charges against the estate. (Vouchers 14, 15, 16, 
17, 18, 26, 27, 28, 35.) 

5. This Court has never authorized the employment of 
an attorney to appear on behalf of the Estate in the Court 
of Appeals and the claimed amount of $500.00 is excessive. 
(Voucher No. 34.) 

6. The claim of the administratrix for commission of 10% 
of the estate is excessive. She should not be compensated 
as ancillary administratrix under a forged will. (Voucher 
No. 35.) 

7. In addition to claiming 10% commission for herself, 
she asks approval of attorney fees in the amount of 
$1500.00. (Vouchers 3, 10, 16, 34 and 35.) 

8. The account fails to credit to Patricia G. Brooks the 
sum of $126.22 for costs as directed in the Court of Appeals 
in the case of Brooks v. DeLacy. 

9. For such other exceptions and objections as will be 
called to the attention of the Court at the hearing hereon. 


/s/ Patricia G. Brooxs 
Patricia G. Brooxs 


/s/ Warp B. McCarruy 
Warp B. McCartay 


/s/ Georce C. Vournas 
Gerorce C. Vournas 


Filed May 26, 1959 
Administration No. 90318 


NOTICE OF APPEAL 


Notice is hereby given this 26th day of May, 1959, that 
Patricia G. Brooks hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 5th day of May, 
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1959, in favor of Mary J. Maholm, Administratrix, against 
said Patricia G. Brooks. 
Warp B. McCartuy 
Attorney for 
Patricia G. Brooks 


Filed May 5, 1959 
Admn. No. 90318 


ORDER 


This cause coming on to be heard upon the Exceptions 
and Objections to the Final Account of Mary J. Maholm, 
Administratrix herein, and the Court having considered 
the same item by item, it is, this 5th day of May, 1959, 

ORDERED and ADJUDGED as follows: 

1. That Exception No. 1 be and the same is sustained. 

2. That Exceptions Nos. 2, 3, 4, 5, and 7 are overruled. 

3. As to Exception 6 relative to the claim of the admin- 
istratrix for commissions, said claim of 10% for commis- 
sions is disallowed and 7% allowed in lieu thereof. 

4, That as to Exception 8 the administratrix is directed 
to pay to the said Patricia G. Brooks the sum of $126.22 
and to collect from said Patricia G. Brooks the sum of 
$63.67, both of said items being for costs against said 
administratrix for $126.22 and said Patricia G. Brooks for 
$63.67 respectively. 


Aexanver Hotrzorr, 
Judge 
SEEN: 
Warp B. McCarruy 
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UNITED STATES COURT OF APPEALS 


For tHe District or CotumBia Circuit 
Filed June 5, 1959 
No. 15,256 
Parricia G. Brooks, 
Appellant, 
v. 


Mary J. Manovm, 
Appellee. 


APPELLANT’S DESIGNATION OF RECORD TO 
BE PRINTED IN JOINT APPENDIX 


J. First and Final Account of Mary J. Maholm, Admin- 
istratrix, filed herein on March 17th, 1959. 
2. Exceptions and objections to Final Account by Patri- 


cia G. Brooks. 

3. Transcript of proceedings, April 17th, 1959 before 
Judge Holtzoff. 

4. Order of May 5th, 1959 overruling Exceptions and 
Objections to Account. 

5. Notice of Appeal. 

6. This designation of record. 


Warp B. McCagtuy 

Grorce C. Vournas 
Attorneys for Patricia G. Brooks 
1005 Investment Building 
Washington, D. C. 
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Filed July 8, 1959 
TuroporE CocsweELL, Register of Wills 
Clerk of Probate Court 


PROCEEDINGS 


Tue Deputy Cierx: No. 22, In Re: Estate of Walter G. 
Maholm. 

Tue Court: You may proceed, Mr. McCarthy. 

Mr. McCarruy: May it please Your Honor— 

Mr. McNemu: May I interrupt, if the Court please. 

If Your Honor please, I have worked almost all week on 
the answers in this case and the documents and I brought 
them down early this morning hoping Your Honor could 
see them before this session but the clerk suggested I hand 
them up at the time the motion was called. 

Tue Count: Very well. 

(Document was handed the Court.) 

Mr. McCartuy: We have before us this morning, if Your 
Honor please, the objections and exceptions of Patricia G. 
Brooks to a proposed first and final account of the Admin- 
istratrix. 

Very quickly and briefly, the facts behind this case are 
these and are pursuant to the record. When Walter Maholm 
died, he was survived by his daughter Patricia Brooks, a 
daughter by a prior marriage and present wife, Mary. 
After his death, a will was produced setting forth that 
Walter G. Maholm was a resident of Indiana and giving 
the entire estate to the second wife. 

The scribener of this document was his cousin, T. Ernest 
Maholm, a lawyer in Indianapolis. T. Ernest Maholm and 
his wife, Margaret, were the witnesses. Ernest Maholm was 
made the attorney and Ermest’s wife, Margaret, was desig- 
nated as the executrix. 

The will was admitted to probate in Indianapolis. Two 
days later, the will was brought here by the nominated 
executrix for ancillary letters. The executrix resigned and 
she suggested the widow who endorsed her consent in the 
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petition. In the course of a few days, Mary was granted 
Letters C. T. A. 

About the middle of the following June, that is the same 
year, upon the petition of Margaret, the named executrix, 
the Indiana Courts set aside the domiciliary proceedings. 
The widow waited until the end of November, at which time 
she offered the will for probate in this jurisdiction as the 
sole beneficiary. A caveat was promptly filed. There were 
two issues to the jury. One was the signature of Walter 
Maholm and, second, had it been acknowledged as required 
by law. The jury said no in both cases. The paper was 
denied admission. 

Both the daughter and the second wife then applied for 
letters of administration. Both were denied. A stranger 
was placed in that position. The Court of Appeals reversed. 
On remand, the widow was appointed administratrix and, 
lately, the Court of Appeals has said— 

Tue Court: It is the child of a prior marriage and the 
widow, is that it? 

Mr. McCartuy: That is right. 

Tue Court: Those things are always sad. Is there not 
some way of adjusting something like this instead of fight- 
ing in open court? 

Mr. McCarruy: Not on this account, Your Honor. 

To begin with, we take the position that the assets must 
be valued as of the date of death and distributed accord- 
ingly. The third item of assets is an automobile which they 
desire to distribute on the value on the date of distribution 
and they so take it out. 

Tue Court: Which item are you referring to now? 

Mr. McCartuy: Number 3 under assets. 

Tue Court: Book value as of the date of distribution. 
What was the date of death? 

Mr. McCartuy: In 1956, I believe. 

Tue Covurr: What is the date of distribution? 

Mr. McCarruy: This is the proposed distribution now. 

Tue Court: So there is three years difference; deprecia- 
tion on the car 
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Mr. McCarruy: That is correct. 

Tue Court: What difference does that make? If I sus- 
tain this objection, the only effect of it will be to increase 
the administratrix’ commission, is that not correct? 

Mr. McCartuy: No, there are other objections. 

Tue Court: I mean so far as this objection is concerned. 

Mr. McCartuy: When it is restated, it has to be restated 
as of the value as of the date of death. 

Tue Court: I am afraid I did not make my point clear. 
If I sustain this particular objection, the only effect of my 
sustaining it would be to increase the administratrix’ com- 
missions, wouldn’t it? 

Mr. McCarruy: No, sir. 

Tur Court: Because if we value this car at more than 
$100 as you claim, then she will get more commission. 

Mr. McCarruy: Not necessarily. 

Tue Court: Why not? 

Mr. McCarruy: For this reason: You must remember 
that as soon as the will was denied probate by operation 
of law, the widow was entitled to $500 plus one-third of the 
net estate and two-thirds of the net estate is due to the 
daughter. When you come to her $500, she will have to 
charge against her $500 the value of the car if she is going 
to take. 

Tur Covrr: Is she taking the car? Of course, that does 
not appear. 

Mr. McCarry: Yes, sir. Look at the first line under 
“<disbursements’’. 

Tue Court: I see. I think there is some merit in your 
point. 

Mr. McCarruy: All right. In connection with this auto- 
mobile, voucher number nine was a payment of $100 ex- 
penses to repair this car. 

Tux Court: There are a number of items here and I think 
the best way to make progress is to take up each item sepa- 
rately and hear both counsel on each item instead of hearing 
you on all objections. 

Mr. McCartruy: In connection with the automobile, I 
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would like to call attention to items nine and ten. Item nine 
is $100 to repair the automobile prior to the death of the 
decedent and number eleven is the transfer of title and 
there is no order authorizing this automobile to be sold, 
transferred or anything else. 

Tue Court: Mr. McNeill, what do you say about this 
objection, objections one and two? 

Mr. McNemu: What voucher numbers, Your Honor? 

Tue Court: Have you the objections before you, Mr. Mc- 
Neill? 

Mr. McNenw: Yes, I do. I have the objections here, Your 
Honor. 

Your Honor, they both relate to the automobile. May I 
be permitted to make one brief statement about the history 
of this case? 

Tue Covrt: If you wish. 

Mr. McNett: Before I go into detail, this case was sent 
to my office by Judge Robert I. Marsh. We knew it was a 
small estate and the gross amount is about $5,000. The 
admitted debts, including funeral expenses, were about 
$2,000. There was $500 due to the widow as the widow’s 
allowance so that we began this controversy over about 
$2,500. 

From the beginning until now, I have tried my utmost 
to work out a settlement to avoid litigation but this is 
what happened: 

We filed a petition for administration and his Honor, 
Judge Keech, said, ‘‘I am going to appoint a stranger, 
neither the daughter nor the wife.’’ 

He appointed Mr. DeLacy. I chose not to appeal. I chose 
to let the matter be settled through him and save a lot of 
money. 

Mr. McCarthy chose to appeal the case to the Court of 
Appeals. He went to the Court of Appeals claiming that 
the Judge had exercised a discretion he did not have so 
the Court of Appeals agreed with him and sent it back and 
said you must either appoint the widow or the daughter. 
That presented the matter again to Judge Keech and, under 
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the decision of the Court of Appeals, he felt compelled to 
appoint my client, the widow, and did so and she became 
the administratrix. A year passed bringing that about and 
and another year passed. She has practically administered 
the estate. She had collected the bills and had funds in hand 
to pay those. Another year passed. 

Judge Marsh came here to try this case. I was here and 
the case took five days of his time and five days of my time. 
Judge Marsh wired me this morning, and I attached it to 
this statement, that he had paid out over $500 in actual 
expenses in coming here and working there in the prepara- 
tion of this case. We tried it. It took a solid week. 

Mr. McCarthy has always declared this is a forged will. 
The will was written here in Washington. 

Tue Court: I am not going to retry that issue. 

Mr. McNem: I don’t think it ought to have been pre- 
sented. 

Tue Court: The will was denied probate and I am not 
going to go back of that. 

Mr. McNemx: And the Court of Appeals has said my 
client was the proper administrator and Judge Keech so 
appointed. 

Tre Court: I want to say, before we proceed to the items, 
that the Court deplores, in a small estate such as this, so 
much money should be dissipated in litigation between a 
daughter and her stepmother. 

Mr. McNeru: It is awful. 

Tue Court: If there were some way of making an adjust- 
ment without going into all these details, I think that would 
be helpful. 

Mr. McNenw: The estate is all gone, except for $400 or 
$500. 

Tre Court: What about that, Mr. McCarthy? 

Mr. McCarruy: If Your Honor please, the estate is gone 
because of the fact that they are attempting to charge first 
the costs of the Indiana proceedings. 

Tue Court: I understand but— 

Mrz. McCarnray: The second— 
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Tue Court: Just a moment. The Court is speaking. 

Mr. McCarty: I am sorry, Your Honor. 

Tue Covrt: I will go into these items one by one and 
pass on the objections, if necessary, but I am suggesting 
whether it would not be in the interest of family feeling and 
in the interest of not dissipating the estate to stop litigation 
and settle it for a lump sum? 

Mn. McNett: I have tried to settle this case every way 
I could for two years. 

Tue Court: I must confess that it always grates on me 
to see members of the same family come before me litigat- 
ing each other. That happens. It happens more often than 
it should. I try to discourage it but if parties insist, of 
course, I have to decide the issues. 

Is there any way of stopping this litigation, Mr. McCar- 
thy? 

Mr. McCartuy: This litigation should be ended when you 
make your determination as to this account because the 
estate has been dissipated solely by the widow. 


Tue Covrr: Then I am afraid I will have to go to the 
items. 


Mr. McNett: Your Honor, that was a grossly unwar- 
ranted statement by Mr. McCarthy. 

Tue Court: That did not register. 

The first objection is that item number three, the Ford 
car, should not be valued as of the date of distribution but 
as of the date of death. What do you say about that? 

Mr. McNeu: Just this: That car was valued by the book 
valuation at $235 when the gentleman died. It is now valued 
at $100 by the same authority. It has grown older and 
cheaper and much more worthless and my client has looked 
after it and cared for it during these two years and she is 
willing to take $100 or sell it at $100. She does not think 
she ought to pay what is was supposed to be worth two 
years ago. If she could have taken it then, without objec- 
tion, she would have gladly taken it but she has been pre- 
vented from taking it legally because of the litigation. Mr. 
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McCarthy has sponsored for two years, all of which has 
been involved. 

Tue Court: I am going to sustain objection number one 
because, obviously, every asset should be valued as of the 
date of death of the deceased. 

Item number two; you already made your statement 
about it, did you not? 

Mr. McCartuy: I made all my statements with regard 
to the automobile. 

Tue Court: Item number two is the objection that dis- 
bursement to the Collector of Taxes for the District of 
Columbia for title to the automobile is not a proper charge 
against the estate. 

Mr. McNemt: The answer states that that car was on 
the street. It could not be stored and it could not be cared 
for. My client went to the District of Columbia automobile 
people and they told her the only way in the world she could 
take possession of it was to ask them for a permit. She did 
that and the cost is represented by the item. She has a 
voucher filed. 

Tue Court: I am going to overrule objection number 
two. It seems to me that if a car is accepted at its value 
as of the date of his death it seems free and clear of all 
encumbrances. 

I will hear the next objection, objection number three. 

Mr. McCarruy: Very simply this, if Your Honor please: 
The deceased, Walter G. Maholm, was always a resident of 
the District of Columbia and, therefore, it is improper to 
attempt to make his daughter pay what will amount to 
two-thirds of the Indiana proceedings which were canceled 
and the will later was determined to be a forgery. 

Tue Court: What was the Indiana proceeding? 

Mr. McCarry: As I explained to Your Honor, the will 
set forth, this purported will set forth that the decedent 
was a resident of Indiana wherein, in fact, he was a resi- 
dent of the District of Columbia. 

Tue Court: Yes, but what was the proceeding in Indiana? 

Mr. McCartuy: A probate proceeding and also letters 
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of administration were granted to the nominated executrix. 

Tue Court: What happened to them? 

Mr. McCarray: Then she came here and resigned and 
asked that the widow be appointed with Letters C. T. A. 
which was granted and then the nominated executrix ap- 
plied to the Indiana Court to cancel out that proceeding 
on the ground it was erroneously granted and that Court 
did it. 

Tue Court: But where was the validity of the will tried? 

Mr. McCartuy: In the District of Columbia before Judge 
McLaughlin. As I say, after the Indiana proceedings were 
set aside, then the widow, as the sole beneficiary— 

Tue Court: Why was the Indiana proceedings set aside? 

Mr. McCarruy: On the application of the nominated 
executrix on the ground that it was improvident. The man 
was never a resident there. 

Tue Court: What items in the account relate to the ex- 
penses of the Indiana proceeding? 

Mr. McCartay: It would be number three which would 
be one— 

Tue Court: Number three does not indicate that this 
relates to the Indiana proceedings. 

Mr. McCartuy: We will leave number three out and take 
that up later. Number five certainly does. 

Tue Court: Number five does not indicate that it is in 
connection with the Indiana proceeding. Do you have any- 
thing else? 

Mr. McCarruy: Certainly it does. The domiciliary ad- 
ministration was in Indiana. 

Tue Court: I see. 

Mr. McCartuy: It could not be any place else. It was 
not done here. 

Tue Court: Yes; and item 28. 

Mr. McCazruyr: Then there is item 28. 

Tue Count: I still do not understand why the proceed- 
ing was first brought in Indiana and then transferred here. 

Mr. McCagtur: If you read the record— 

Tue Court: Suppose you tell me. 


17 


Mr. McCarruy: My recollection is—I do not have my 
complete file with me—but it is my recollection that when 
the widow offered the will for probate she said, through 
inadvertance, he was believed to be a resident of Indiana 
but now they were satisfied that he was a resident of the 
District of Columbia. 

Tue Court: Mr. MeNeill, why was this proceeding first 

brought in Indiana and then that dropped and another 
proceeding brought here? 
. Mz. McNenw: Your Honor, the man who wrote this will 
was a cousin of the decedent. He wrote the will in Wash- 
ington. The wife knew nothing about it until two years 
later. The wife of the man who wrote the will was one of 
the witnesses and the lawyer was the other. They took the 
will back to Indianapolis on this theory, and the records so 
state, that this gentleman had belonged to clubs and paid 
his dues in Indianapolis and voted there and always said 
he was an Indiana citizen, but, when the matter came here 
before our Court for ancillary administration, the view 
was that the funds being here, the will ought to be here. 

I immediately advised the lady who had been appointed 
in Indianapolis, with every regularity in the world, with 
all the notice required by Indiana law, and I advised her 
to resign and let the matter be settled here by ancillary 
administration. Mr. Cogswell acted in the matter thor- 
oughly and I submitted everything to him at the time. 

Tue Court: The Court is of the opinion that, in the 
absence of proof of negligence or fraud or bad faith in 
bringing the Indiana proceeding, the mere fact that appar- 
ently an error might have been made in so doing, is not 
sufficient to justify the disallowance of expenses connected 
therewith. Objection number three will be overruled. 

Mr. McCazruy: Very well. 

Tue Court: Now, number four. 

Mr. McCarruy: I don’t like to be too captious but you 
must remember, if Your Honor please, if that will was a 
forgery, as determined by this jury here, it was a forgery 
when it was introduced. 
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Tue Covrt: I will go on with objection number four, Mr. 
McCarthy. 

Mr. McCarruy: Very well. 

Tue Court: It comes of defending against the caveat. 
What do you say about that, Mr. MeNeill? 

Mr. McNemu: Number four, Your Honor, I say that that 
is so grossly unwarranted that it ought never have been 
brought in this Court. 

Tue Court: Objection number four is the contention that 
since probate was denied, the expenses in seeking probate, 
are not a proper charge against the estate. What do you 
say about that? 

Mr. McNen: There is no authority for that and no case 
in this jurisdiction or elsewhere. This lady was free of any 
possible taint of bad faith. 

Tue Covcrt: Of course, it is the law of this jurisdiction 
that if a person files a caveat and he does not succeed, then 
his expenses may not be paid out of the estate but this is 
a little different. The denominated executor is under a duty, 
I think, to seek probate. 

Mr. McCartuy: She is not the named executor. She is 
the sole heir. 

Tue Court: Was she named as executor? 

Mr. McCarray: No. The woman out in Indianapolis, 
Ernest Maholm’s wife, was named the executrix and she 
resigned or renounced in this court so when this will was 
finally offered for probate, it was offered by the widow as 
the sole legatee as the legatee beneficiary under the will. 

Tue Covrt: She had right to do that, too? 

Mr. McCartuy: Yes, she had a right but if she fails, it 
is not at the expense of the estate. 

Mr. McNery: May I diseuss that briefly, Your Honor? 

Tue Court: Yes, indeed, I will be glad to hear from you. 

Mr. McNem: This will was tested in this Court. I don’t 
want to criticize the Court that handled it or the jury that 
tried it. The evidence was so overwhelming that this was 
his will— 

Tue Court: No, I am not going to go into that. 
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Mr. McNemz: Your Honor allowed my opponent to say 
that this was a forged will. He put over on that jury that 
it was not a legitimate will but the evidence was 90 percent 
it was a legitimate will. 

Tue Court: The jury found it was a forged will. 

Mr. McNem: Yes, Your Honor. Mercer’s book, there 
are about five or six pages of cases after cases cited where 
those who failed to sustain a will were allowed counsel feces 
and the only thing that bars them from that is bad faith or 
culpability in what happens. That is the case here. Every 
bit of good faith was shown. This woman was a good wife. 
She was ancillary administratrix. She was administrator. 
She has settled every account in good faith and has a record 
of every item she has expended including an item of $100 
to pay Mr. McCarthy’s expenses to Indianapolis and he is 
excepting to that. 

Tue Court: I am going to overrule objection number four 
because there is no proof that the proponent of the will 
acted in bad faith in seeking to secure its admission to 
probate. 

Mr. McCartuy: If Your Honor please, may I be heard 
a little bit further? There is an early case in this Court, 
Kengla v. Randall— 

Tue Court: What does it hold? 

Mr. McNem: I rely on it too. 

Mr. McCartur: In Kengla v. Randall— 

Tue Court: What was the proposition? 

Mr. McCarruy: The facts— 

Tue Court: No, what is the proposition of law for which 
it stands? 

Mr. McCarrzy: It simply holds, if Your Honor please, 
that under the facts of that case it was improper to advance 
money to pay the expenses of the attorney for the executor 
named in the will where the three grounds were undue influ- 
ence and so forth. 

Tue Court: I have overruled the objection, number four, 
because I think the principal beneficiary of the will has a 
right to seek its probate unless it is shown, affirmatively, 
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that the beneficiary did not act in good faith or did some- 
thing to prevent probate, so I will hear number five. 

Mr. McCartuy: May I make one more point? 

Tue Court: No. I will hear number five, Mr. McCarthy. 

Mr. McCartny: Very well. 

Tue Covrr: Number five is: ‘‘This Court has never au- 
thorized the employment of an attorney to appear on behalf 
of the Estate in the Court of Appeals and the claimed 
amount of $500 is excessive.”’ 

Mr. McCartuy: That is right. 

Tue Covrr: Who took the appeal to the Court of Ap- 
peals? 

Mr. McCartuy: I did, on behalf of the daughter. 

Tue Court: Well, it had to be defended, did it not? 

Mr. McCartuy: All right. I don’t know that the $500 is 
the correct amount. 

Tue Court: That is a different matter. Is it your con- 
tention that $500 is too much? 

Mr. McCarruy: Yes. 

Tue Covurr: Why? To prepare a brief and argue a case 
in the Court of Appeals— 

Mr. McCartuy: If Your Honor says— 

Tue Court: You know many experienced members of the 
Bar overlook the fact that a lawyer has nothing to sell 
except his skill and his time. A surgeon will charge a big 
fee for an operation which actually may consume but a few 
minutes and that is proper because it cost him a lot of time 
and money to go to medical school and be an intern and 
get experience. It is the same way with lawyers. I do not 
think $500 is too much to argue in the Court of Appeals. 
I am going to overrule number five. 

Item number six, the claim of the administratrix for 
commissions of ten percent of the estate. Of course, there 
I would like to hear from you, Mr. McNeill, because ten 
percent is the maximum that the law permits and ordin- 
arily, in the absence of extraordinary circumstances, we 
do not allow the maximum. 

Mr. McNemu: If Your Honor please, I say in my mem- 
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orandum that that is a matter solely within Your Honor’s 
discretion. Two years have run by and while the client has 
not gone through all the hot fights that we have had in the 
Court she has known about them and she has made every 
effort to aid and she has been really earnest and solicitous 
about this estate for two years as administratrix and as 
ancillary administratrix and I respectfully submit the ten 
percent ought to be allowed here but that is within Your 
Honor’s sound discretion. 

Tue Court: I never allow ten percent except in situations 
where there were extraordinary complications. 

Do you wish to make any suggestion as to the percentage 
that should be allowed, Mr. McCarthy? 

Mr. McNemu: We are not asking any fee as general 
attorney in the administration, just the court cases we tried. 

Tue Court: Objection number six is a claim for com- 
mission. 

Mrz. McCarry: I do not think that the court can go 
back of the date of her appointment as administratrix and 
it certainly, as you will note— 

Tre Court: Objection number six, as I understand it, 
is the objection that you object to ten percent commission. 

Mr. McCarry: That is correct. 

Tue Court: What percentage do you suggest? 

Mr. McCarray: I would not want to make any recom- 
mendation at all. 

Tue Court: Very well. I am going to sustain number 
six to the extent of reducing the commission to seven per- 
cent. 

Mr. McNemx: What does Your Honor allow? 

TxeE Court: I will allow seven percent. 

Mr. McCanruy: We now come to attorney’s fees. In 
addition to asking for ten percent, she wants $1,500 for 
attorney’s fees. 

Tre Court: Is that in addition to the $500? 

Mr. McCarray: I think under my figures that this is 
$1,000 other than the $500 and a lot of those services 
were, as we pointed out, in Indiana and in this caveat case. 


Tue Court: In view of the prior rulings that I have 
just made, I am not going to disallow any expenses con- 
nected with the Indiana proceeding or with the caveat 
proceeding, expenses incurred by the proponent of the will. 
Assuming that to be so, there is the question of the amount. 

Mr. McNemyt: May I be heard very briefly on that? 
My associate counsel was one of the really great lawyers 
of the State of Indiana. This Mr. Maholm, who wrote this 
will, was his life-time friend. He has since died, by the 
way. After Mr. McCarthy’s examination— 

Tue Court: I am inclined to overrule the objection. 

Mr. McNemt: —he came here and spent five full days 
preparing and five full days in trial and so did I. 

Tue Covrt: I overrule number seven. 

Will you explain number eight? 

Mr. McCarntuy: On the first appeal, the Court of Appeals 
directed that those costs be charged to the estate. 

Mr. McNemu: We will accept that. 

Tue Covet: What is your objection? 

Mr. McCarruy: The account does not contain that item. 

Mr. McNemx: Some way or another that item never got 
on my desk and my client did not get notice of it but 
we find it is a fact that was ordered paid to Mr. MeCarthy’s 
client and we say, in our statement, we are glad to pay it, 
but, in the meantime, the second appeal Mr. McCarthy lost 
and there was a tax cost $63 in our favor and we would 
like to have one balance the other off or pay it all and 
get the check back for our item. 

Tue Covrr: I will sustain objection number eight. 

I think, gentlemen, that disposes of all the objections, 
does it not? 

Mr. McCarty: Yes, Your Honor. 

Mr. McNemxi: You may submit an appropriate order. 

(Thereupon, the hearing was concluded.) 
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Rule 48. Accounts of Administrators and Executors. 


(a) REOPENING. When an account is approved with- 
out notice to interested parties as hereinafter provided, 
such account may be reopened upon any such party filing 
objections thereto within three months after it is so ap- 
proved. 


(b) NOTICE OF PRESENTATION. No account shall 
be approved, in the absence of consent or waiver of notice, 
unless the accountant, his agent or attorney, shall, after 
filing said account, send by registered mail to all persons 
whose interest may be affected by the attorney’s fee and 
commissions claimed therein, at their last known address, 
five days if a resident and twenty days if a non-resident, 
a notice stating the amounts so claimed and the day the 
account will be presented, or shall serve such notice upon 
said persons within the time above prescribed. 


(c) PROOF OF NOTICE. Proof of such service shall be 
by an affidavit supported by the registered letter receipt 


in case of mailing. 
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Does the record in this cause and in the Probate Court, wherein 
the assets of the Estate of Decedent Walter G. Maholm have been ad- 
ministered by appellee, as ancillary administratrix and as administra- 


trix thereof, warrant this Court in holding that District Court (Holtzoff 


J.) abused his judicial discretion in his Order (Joint Appendix, p. 7) 


as to Appellant's Exceptions to Appellee’s First and Final Account? 
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(c) Does the Offering of a Forged Will for Probate 
Negate Good Faith 
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toried Estate, Were Grossly Excessive and an 
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IN THE | 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,256 


PATRICIA G. BROOKS, 


Appellant : 


Vv. 


MARY J. MAHOLM, 


BRIEF OF APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Appellee accepts as substantially correct the first four paragraphs 

of appellant's Statement of the Case, page 2, appellee's counsel's brief, 
but deems it necessary to make a more complete statement of the case, 
based upon the pre-existing records thereof, shown in the Joint Appendix 
between the parties hereto, in Appeal No. 14,707, and the Appendix to 
Appellant's Brief, herein, which this Court has permitted to be referred 
to and used, as relating to the parties in the previous appeals, and the 


pre-existing litigation. 


Prior to the hearing and determination of this Court of the 
validity of decedent's Will, the proceedings with reference to said Will 
and decedent's estate occurred as follows: 

On May 17, 1956, the named and duly appointed executrix in 
said Will, Margaret L. Maholm, after renouncing her executorship in 
the Courts of Indiana, came to the District of Columbia, on her own 
volition, and filed in this cause a Petition for Ancillary Letters of Ad- 
ministration, c. t. 2., and recommended to this Court that the widow, 
Mary J. Maholm, who was designated sole beneficiary under said Will 
be appointed Ancillary Administratrix, c. t. a. On the same date 
Mary J. Maholm agreed to accept such appointment page 17 — Joint 
Appendix, Appeal No. 14,707. The Petition for appointment was filed 
17 May 1956, and her appointment followed immediately. 

Following her appointment as ancillary administratrix, Mary J. 
Maholm proceeded to take possession of and partially administer the 
assets of the estate, conserving the same, and from the proceeds there- 
of paid a portion of the outstanding debts, and a portion of the expenses 
of administration — which will appear from her account filed in this 
cause, as such ancillary administratrix, now on file in the records of 
the Probate Court. 


In due course and subsequent to the appointment of appellee as 


ancillary administratrix, appellant herein filed her caveat to decedent's 


Will, which came on for hearing before His Honoz, Judge McLaughlin, 


and a jury, and a verdict against the validity of decedent's Will was 
entered. Thereafter, on November 28, 1957, by His Honor, Judge Mc- 
Laughlin, the Will was declared invalid. Later, in due course, His 
Honor, Judge Keech, on the record before him, appointed as adminis- 
trator of said estate William C. DeLacy, Esq., from which appoint- 
ment an appeal was taken by the appellant herein, to this Honorable 
Court, where it was duly heard and on June 19, 1958, a decision of this 
Court was rendered remanding the case to the District Court, such de- 
cision concluding with the following language: | 

"* * * On this record, the District Court should 

have made an appointment from the class defined 

in the quoted statute, i.e., the surviving widow 

and child, 'provided, of course, that neither is 

disqualified under section 20-101 and is not un- 

willing to serve' Randall v. Bockhorst, 1956, 

98 U. S. App. D. C. 77, 82, 232 F. 2d. 334, 339, 


"The case will be remanded for further pro- 
ceedings not inconsistent with this opinion. 


"So ordered." 
257 F.2d. 228. 

Following the above remand of this cause to the District Court, 
the question of the appointment of an administrator of decedent's estate 
again came on for a discretionary hearing before His Honor, Judge Keech. 
On the record of the appeal before this Court, Appeal No. 14, 707, and 


after full argument and consideration thereof, His Honor, Judge Keech, 
entered an Order appointing the widow, appellee herein, as adminis- 
tratrix of said estate, and said appellee, gave bond and qualified and 
proceeded to perform the duties of her office. 

Upon the said appointment of appellee as administratrix by His 
Honor, Judge Keech, and after appellee had executed her bond and as- 
sumed her duties, and on the last day of the period allowed for an appeal, 
appellant again appealed to this Court (263 Fed. 2d p. 741) from 
Judge Keech's Order appointing the widow appellee herein. This Court 
handed down a per curiam opinion on said appeal affirming the decision 
of Judge Keech in the following language: 

"PER CURIAM. 


"Following our decision in Brooks v. DeLacy, 1958, 
103 U. S. App. D. C. 223, 257, F.2d 227, the Dis- 
trict Court revoked the appointment of Mr. DeLacy, 
and appointed the widow of the decedent as adminis- 
tratrix. We find no abuse of discretion. 


“Affirmed. " 
On July 24, 1958, appellee was appointed administratrix in con- 
formity with this Court's decision. (263 Fed. 2d p. 741.) 
After the final appointment of appellant as administratrix by 
His Honor, Judge Keech, she proceeded to make a full and final adminis- 
tration of the estate, as shown by her final account, which is printed in 


the Appendix to appellant's brief, extending from page 1 to page 5 inclusive, 


filed March 17, 1959, Administration No. 90318. Full data as to all 
services were submitted also by her counsel. : 

When the above final account was submitted in the Probate Court, 
Exceptionsthereto were filed by appellant, which Exceptions came on for 
hearing before His Honor, Judge Holtzoff, (Proceedings thereof attached 
to the brief of appellant, pages 9 to 23 of the appendix filed July 8, 1959), 
wherein all of the objections to appellee's final account were taken up and 
considered, item by item, by His Honor, Judge Holtzott, with all of the 
records of the case before him, together with the statements of counsel, 
which record and Exhibits gave to His Honor, Judge Holtzoff, sitting as 
a Probate Judge, all of the facts as to the services rendered by counsel 
for appellee; in bringing decedent's will into this jurisdiction; in pro- 
curing her appointment as ancillary administratrix; in advising her as 
such ancillary administratrix, in defending the Will of her deceased 
husband, by her express authority as ancillary administratrix, and as 
the sole legatee of the estate, as well as by the authority of Margaret L. 
Maholm, the named executor in said Will; advising her about all the 
items of disbursement to be made, and the defense of the two appeals 
to this Court, subsequent to the trial of the contested wil case. 

The record shows such trial requiring a full week's trial court 
work by two attorneys engaged by appellant; also subsequent services 


in advising with respect to her first and final account, in all matters 


pertaining to said estate, including the defense of the present appeal 


growing out of the order by the District Court on appellant's exceptions 


to appellee's first and final account. 


SUMMARY OF ARGUMENT 

To sum up the argument to be made herein appellee states that 
she has, throughout her service as ancillary administratrix and as ad- 
ministratrix, performed her duty in strict accordance with the law and 
the rules of this Court, and made no expenditure except with the greatest 
care and because of the absolute necessity brought about by the grossly 
unnecessary litigation involving her deceased husband's Will and that 
such expenses have been weighed and considered by a distinguished 
Judge of the District Court, in detail, and ruled upon item by item. 

The proceeding before His Honor, Judge Holtzoff, will be found in appel- 
lant’s appendix, pages 9 to 23. 

Appellee was appointed as ancillary administratrix May 17, 1956, 
and as administratrix July 24, 1958, executing approved bonds under 
both Probate Court appointments. 

Judge Holtzoff's action on appellee's final andfirst account should 
be ttered=<" 

All lawyers in this jurisdiction know that Judge Holtzoff, who 


heard these Exceptions, has a great legal mind, and a sense of justice, 


and when he had acted against appellee, upon some of appellant's 
Exceptions, on the advice of her counsel, appellee accepted his de- 
cision, in order to bring about an end, sometime to this litigation. 
Notwithstanding it, to her amazement and the amazement of her coun- 
sel, a third appeal was brought to this Court, questioning the items 
above discussed, after the most deliberate decision thereon by Judge 
Holtzoff, having before him the whole record of this proceeding in the 
Probate Court, the Court of Appeals, and the argument of counsel as 
to each item. | 

Surely, this Court, this time, can write "Finis" to this litiga- 
gation, by holding, as it did in Brooks v. Maholm, 263 F. 2d. 741: 
"We find no abuse of discretion. " : 

The citations in appellant's brief attempting to support his various 
points above are either grossly inapplicable or support the contentions 
of appellee. ! 


| 
ARGUMENT 
Appellant presents her argument in support of the pending appeal 
under the following headings: | 
"(1) MAY THE PROBATE COURT, IN AN ADMINIS- 
TRATION CASE, CHARGE TO THE HEIRS AT LAW, 
COSTS AND EXPENSES INCURRED BY THE DEVISEE 
IN HER EFFORTS TO PROBATE A FORGED WILL. 


"(a) ALLOWANCE OF INDIANA PROBATE COSTS. 


(bo) ALLOWANCE TO APPELLEE, SOLE BENEFICIARY, 
OF COSTS IN HER UNSUCCESSFUL DEFENSE OF A 
CAVEAT TO A FORGED WILL. 


"(c) DOES THE OFFERING OF A FORGED WILL FOR 
PROBATE NEGATE GOOD FAITE. 


"(2) ALLOWANCE OF ADMINISTRATRIX' COMMIS- 
SIONS AND HER ATTORNEY FEES TOTALLING 33. 9% 
OF THE GROSS INVENTORIED ESTATE, WERE GROSSLY 
EXCESSIVE AND AN ABUSE OF JUDICIAL DISCRETION. " 
On examination of the records in the two previous appeals it 
will be noted by this Court that the decisions in the cases eliminate 
from further consideration every question except the exceptions to the 
receipts and disbursements shown by appellee's first and final account 
which is set out in full in appellant's Appendix pages 1 to 6 inclusive. 
Appellant's Exceptions and objections to appellee's final account 
are found on pages 5 and 6 of appellant's Appendix. The Order of the 
Court on the Exceptions is found on page 7 of appellant's Appendix and 
her Notice of Appeal on page 6 of the Appendix to her counsel's brief. 
Based on the Notice of Appeal and the Order overruling Excep- 
tions it will be found that the only items excepted to were as to the 


valuation of an old Ford automobile, Exception 1, which involved less 


than $100, which item was modified by the Court, requiring appellee to 


charge herself with the value of the car at the time of death rather than 


at the time of the submission of her final account — after three years 


had passed. 
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Voucher #11 in appellee's first and final aecount related to an 
item of $24 paid to the Collector of Taxes, D.C., to adjust the title to 
the above-described old Ford car, which exception of appellant His 
Honor, Judge Holtzoff, overruled in favor of appellee. : 

Exception No. 3 relates to $33. 75 paid out in Indiana to the 
named executrix of the decedent's Will, for costs in that Court, which 
the Indiana Court allowed held proper by Judge Holtzoft. 

Exception No. 4 relates to the question of whether or not appellee 
was entitled to charge against the trial of the issues raised by the caveat 
filed by appellant and the three appeals from the District Court to the 
Court of Appeals — her necessary and reasonable costs. The vice of 
this Exception is based upon the incorrect and misleading suggestion 
that the appellee herein incurred expenses solely as an individual and 
on her own account as a beneficiary under her husband's Will, when in 
fact her defense against said caveat was based upon (a) her appoint- 
ment and official duty as ancillary administratrix by order of the District 
Court on application of Margaret L. Maholm, the MEnedeexecntnte under 
decedent's Will, and (b) her own application for administration asa 
beneficiary and as widow. : 

After her appointment as ancillary administratrix, appellee be- 
came an officer of this Court solemnly charged with the duty inherent 


in that official designation by the District Court, and presented a defense 
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to the caveat filed by appellant and later resisted to the contentions of 
appellant in her various appeals to this Court, in her official capacity 
as well as because of her own interest in preserving the estate for all 
those entitled thereto as required by her oath of office and bond, approved 
by the District Court. 

We have already discussed hereinabove the invalidity of the con- 
tention that appellee's rights were in any wise affected in an official 


administration of decedent's estate, by the verdict of the jury against 


the will when the bona fide eye-witness evidence, by both subscribing 


witnesses, supported the validity of the Will. The Will was also sup- 
ported, as heretofore argued, by expert testimony, all of which verified 
the good faith and earnest intentions of the ancillary administratrix and 
the widow and the sole beneficiary under the Will, in every phase of her 
conduct and administration of the estate. 

We do not wish to waste the time of this Court by arguing whether 
or not a fee of $500 to an experienced lawyer, with more than 50 years 
of practice in the Court of Appeals, is excessive to the defense of each 
case in this Court, when it is shown by the record that these services 
extended over 2 period of more than two years. Such was the decision 
of Judge Holtzoff, and it is submitted that his decision on the matter of 
the $500 fee is binding and conclusive herein and may not be properly 


disturbed by this Court. Appendix of Appellant page 20. 
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The same argument is presented to this Court as to Exception 
#6. The administratrix claimed 10% for her services over the two- 
year period with two appeals to the Court of Appeals, and the District 
Court reduced this claim to 7%. Surely, that action by the District 
Court is conclusive. i 

Exception #7 as to counsel fees charged against the estate by 
appellee's attorneys, (Vouchers 3, 10, 16, 34, & 35) of appellee's final 
account, appellant's Appendix pages 1 to 6, reproduces appellee's first 
and final account as to all of her counsel services in bringing the dece- 
dent's Will to the District of Columbia, all matters relating to the ad- 
ministration and the defense against appellant's caveat, requiring a full 
court week of trial; and two improvident and wasteful appeals to this 
Court by appellant. Surely we need not argue to this Court that counsel 
is entitled to be paid a minimum of $1500 for these services, and unless 
such fees are allowed by this Court no case involving a small estate 
could be defended against the actions of a disappointed litigant, or one 


with a vengeful or malicious feeling, as described by the decision of this 


Court in Kengla v. Randall, 22 App. D.C. p. 470, in the following 
| 
language: ! 


| 

| 
"* * * Neither are we insensible to the fact that the 
testamentary dispositions of deceased persons are too 
often recklessly attacked by disappointed or unprincipled 
relatives and overthrown by the verdicts of juries who 
are too prone to nullify wills which do not suit their own 
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special views of what testators should do. * ma Soh 
(Second insertion because of the importance of the 


paragraph. ) 
The District Court (Judge Holtzoff) so held after the fullest 


hearing and investigation and no showing is made showing abuse of 


discretion. 

There is no question as to Exception #8. Appellee, through her 
counsel, in this Court immediately proposed that the item of $126. 26 be 
paid from the estate to the appellant, and in turn therefor appellant was 
to pay to appellee the costs charged against said appellant in this Court. 
These are insignificant items of cost charges about which there has 
never been an argument since appellee learned of this item. 

Appellant's counsel says, page 5 of his brief, that the points 
raised with respect to the payment of costs in an unsuccessful defense 
of a caveat to a forged will is new in this jurisdiction. This case in- 
volved no such question. 

So far as appellee ever knew, or knows now, the Will was a 
genuine, honest, duly written and executed Will by her deceased husband, 
of which she first learned after his death. She deemed it her duty, and 
undoubtedly it was, to present to the District Court all reasons available 
to show that the Will was a genuine Will. She presented proof which in 
the ordinary case would have guaranteed a verdict in favor of the widow, 


and counsel in this case will never understand whatever induced the 
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contrary verdict, as there was not a scintilla of evidence against the 
validity of the will, or appellee's good faith, except the belated opinion 

of a handwriting expert, one Gulickson, who was contradicted, in every 
detail, by a masterful expert with 25 years experience in charge of 
questioned writings in the F. B.I., Department of Justice. Nor was there 
offered even a scintilla of evidence questioning appellee's good faith. 

We further earnestly submit that had the ancillary administratrix, 
or the widow, as sole beneficiary, or as one of the heirs at law, failed 
to defend the Willof her deceased husband, the decedent herein, it would 
have been a crying outrage against the due process of the Probate Branch 
of the District Court. : 

This Court may ask the question, Why did not appe llee appeal the 
case from the District Court to this Court? The — is: Appellee 
knew the estate was a limited one and was unwilling to waste the small 
amount going to herself and the appellant herein, and was content to per- 
mit a disinterested, widely-respected member of this Bar, W. C. DeLacy, 
Esq. , to act as administrator and distribute the assets of the estate, but 
appellant and her counsel, disregarding this position of appellee, appealed 
to this Court, which sent the case back for further ponaiecation and 
appointment of either appellee or appellant, as administratrix. Under 


| 
the mandate of this Court, His Honor, Judge Keech, deemed it his clear 


duty to appoint appellee, who forthwith undertook, after nearly two years 


14 


of litigation, to finally administer this estate, as shown by her first 
and final account. Then came the pending appeal (the third) in this 


Court over the insignificant items already referred to. 


CHRONOLOGICAL HISTORY OF THIS LITIGATION 


It is vitally important that this Court have before it the recorded 
facts as to how this Will was presented to this Court for probate. 

The Will of decedent Walter G. Maholm was first filed and pro- 
bated in the Probate Court of Indianapolis, Indiana, by Margaret L. 
Maholm. On learning that there was any doubt about the domicile of 
decedent, Mrs. Maholm asked the Indiana Court to declare her appoint- 
ment invalid and improvidently entered. She then came to the District 
of Columbia and asked this Court to appoint the widow, Mary J. Maholm, 
as ancillary administratrix, c. t. a. (Joint Appendix, Appeal #14, 707, 
pages 15, 16 and 17). 

On May 17, 1956, Mrs. Mary J. Maholm was appointed ancillary 
administratrix, in conformity to the petitions of herself and the named 
executrix, Margaret L. Maholm, and assumed her duties and proceeded 
to administer the estate under the authority granted her by this appointment. 

In the meantime, there was filed in this Court a caveat to dece- 
dent's Will, which came on for trial before His Honor, Judge McLaughlin 


and a jury. 
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On the 25th day of November, 1957, the Will was invalidated 
by the verdict of the jury on the issues presented. | 


On the 26th day of November, 1957, the appellant filed her 


petition for letters of administration. 

On December 6, 1957, appellee filed her petition for letters of 
administration (Joint Appendix, Appeal No. 14, 707, page 34) in which 
she recited the value of the estate, the amount of debts and other ma- 
terial information. At this time appellee also showed by her petition 
that the expenses of the caveat trial, including counsel fees, court costs, 
witness fees, etc., aggregated $1,926.43, leaving a net estate for di- 
vision between the appellant and appellee of $2, 190, from which appel- 
lee was first entitled to a widow's allowance of $500. Both petitions for 
the appointment of an administratrix, c. t. a., were rejected and the 
Court, in its discretion, appointed a member of the Bar of this Court, 
W. C. DeLacy, Esq., as administrator, c. t. a. | 

After the coming down of this Court's opinion, 257 F.2d. 228, the 
question of the appointment of an administrator, c. t. a. » was again 
brought up before His Honor, Judge Keech, who interpreted the Court's 
opinion above-cited as a directive to appoint either the appellant or the 
appellee. In the exercise of his discretion, and believing such was the 
law of the case, as declared by this Court, in this jurisdiction, Judge 
Keech appointed the widow, appellee herein, who assumed her responsi- 
bilities as administratrix and proceeded to administer said estate. 
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From the above order appointing appellee as administratrix 
c. t. a., another appeal was taken to this Court, and that appeal came 
on for consideration by this Court and was decided January 29, 1959, 
as hereinabove set forth, this Court holding that the appointment of 
appellee by Judge Keech was "no abuse of discretion. " 

Following the decision in Appeal No. 14,707, appellant con- 
tinued her duties as administratrix until she filed her final account in 


this Court. (Joint Appendix to appellant's brief, pages 1 to 5 inclusive. ) 


Exceptions to such account were filed on March 30, 1959 (Joint 


Appendix Appellant's brief, pages 5 and 6). These will be found dis- 
cussed hereinafter. 

On May 5, 1959, His Honor, Judge Holtzoff, after a full and com- 
plete hearing of the Exceptions, item by item, modified appellee's final 
account in certain respects, but in the main overruled all of the Excep- 
tions, except No. 1 and part of No. 6, found on page 7 of Appellant's 
Appendix. Proceedings with respect to the hearing on said Exceptions 
are found on pages 9 to 23 of said Joint Appendix. 

His Honor, Judge Holtzoff, in addition to the colloquy between 
counsel, had before him the records in the probate proceedings and the 
various appeals and actions of this Court thereon, and also had before 
him an extended statement by counsel for appellee as to all the services 


they had rendered in producing the Will from the Indiana Court, and 
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| 

filing the same in our Probate Court, filing petitions for appointment 
of administratrix c. t. a. and having such appointment made, advising 
such administratrix as to her duties and responsibilities in giving bond 
and other necessary related services, defending the will filed in the 
Probate Court against the caveat filed by appellant, urging the appoint- 
ment of appellee as administratrix, and resisting the appointment of 
appellant as such administratrix c. t. a.; filing brief Meena Curiae 

aaa 
in this court. : 

All of the above questions were covered by appellee's final 
account and acted upon with great deliberation by His Honor, Judge 
Holtzoff, July 8, 1959, (Appellant's Joint Appendix 9 to 23), from 
whose careful and deliberate actions and decisions the pending appeal 


was taken to this Court, being the third appeal which appellee's counsel 


has been compelled to defend in this Court in order that a just determina- 


tion of all the questions raised might be had. 


APPELLANT'S SUMMARY OF ARGUMENT 
Two statements are made that require positive refutation. 
First, appellant's brief, page 3, charges, under (b), that 
appellee may not charge the estate with the costs and expenses of an 
unsuccessful submission of decedent's Will for probate, although she 
was appointed ancillary administratrix and served under bond and was 


appointed on petition by the executrix named in the Will. 
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Second, that the District Court, in making allowances of 
commissions and attorneys’ fees, abused its discretion and acted 
arbitrarily and capriciously in so doing. 

Presenting briefly point number one above, there can be found 
in the record not one word indicating that appellee knew of the existence 
of her husband's Will until after his death, or anything with respect to 
his intentions or plans to make a will, executed in good faith in the Dis- 
trict of Columbia in the presence of his old friend and counsellor, T. 
Ernest Maholm, a distinguished veteran of the Indiana Bar, and in the 
presence of Margaret L. Maholm, wife of T. Ernest Maholm, and the 
named executrix. Both were witnesses to the Will, and testified as to 


decedent's signature being genuine. 


THE FACTS AS TO THE EXECUTION OF DECEDENT'S WILL 


The records and testimony in this case show that decedent made 
and executed his Will in the District of Columbia in the presence of two 
lifetime friends who signed as witnesses, his attorney and his attorney's 
wife. Both so testified — one by deposition, because of illness, and the 
other in person in this Court. 

The only suggestion of forgery of this Will came in a belated 
statement of one Gulickson, a handwriting expert, that he had examined 


a photostat copy of the Will, when appellant herein was represented by 
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Honorable Elwood Seal, and was unable to give an opinion as to whether 
or not the Will had been signed by decedent; that after the death of said 
Seal and the employment of appellant's present counsel and examination 
of the original of said Will, which appellee's counsel caused to be brought 
from Indiana to the District of Columbia, he formed the opinion that the 
signature was not that of decedent but appeared to be similar to the hand- 
writing of the draftsman of the Will, attorney T. Ernest Maholm, who 
wrote the Will, while he was in Washington in an appearance before the 
Supreme Court of the United States, and who testified by deposition that 
decedent signed the Will with his own hand, without appellee's knowledge. 
He was corroborated as to such actual signature by the named executrix, 
his wife, Margaret L. Maholm. In support of these two witnesses, who 
actually saw the signing of said Will, a handwriting expert, one Charles 
A. Appel, Jr. , testified that the signature was the signature of the de- 
cedent, and he based his opinion upon more than 20 years of expert serv- 
ice as the Chief Handwriting Authority of the F. B. L. in Washington, D.C. 


At this point counsel wishes to denounce the insinuations of forgery 


against the great lawyer who wrote this Will and his splendid wife, as 


utterly baseless and without any excuse. | 
Even worse, if possible, is the attack upon appellee herein, the 
widow of decedent, who was utterly ignorant of the entire Will drafting 


and execution until after her husband's death. It should be added that 
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after the amazing decision of the jury invalidating decedent's Will, His 
Honor, Judge McLaughlin, earnestly endeavored to bring about a settle- 
ment between appellant and appellee, as to the very small fund in the 
estate, but all such efforts, together with those of appellee's counsel, 
were rejected by appellant and an appeal taken to this Court forcing the 
expenditure of 2 larger portion of the estate. 

As to the value of the services of counsel in this and the other 
companion appeals,’ that question has been passed upon in detail by 
Judge Holtzoff, as above mentioned, and no argument or supporting 
facts are cited in appellant's brief of any merit whatever as to the value, 
correctness, soundness and conservative character of Judge Holtzoff's 
action on each item. 


In this connection this Court will note that appellee has accepted 


the actions of the District Court, in every case, without appeal, and that 


all of the expense of the two past appeals and the present one have been 
forced upon the estate after she and her counsel had endeavored, with 
the greatest earnestness, to work out a reasonable distribution of the 
estate and to prevent its utter waste by the reckless and unwarranted 
appeals by appellant. 

Further presenting appellee's argument with respect to this 
appeal we refer to "Statement of Points" by appellant under Item I (a), 


(b), (c) and Item IT. 
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As stated previously, the only item of cost in this case chargeable 
to the Indiana proceedings amounts to $33. 75 and $10, and His Honor, 
Judge Holtzoff found these items acceptable. Surely appellant cannot 
confuse the Court by her broad charge that the expenses in Indiana were 
substantial. Appellee's final account distinctly shows what each item 
was for. : 

As to (b): this item relates to the cost of defending against the 
caveat of the shbeieent. | 

Unless appellee, an appointed officer of this Court, as ancillary 
administratrix, coupled with her rights as widow and sole beneficiary, 
presented to the Court by a petition of the named executrix in the Will, 
is charged with the duty of defending in a caveat suit, she would be with- 
out authority to support and defend a Will which she believes to be genu- 
ine and which was shown overwhelmingly to be genuine in the trial. 

As this Court knows, many honest wills, under maitcices attacks, 
would be without defense and subject to the vindictiveness of disappointed 


heirs if not vigorously resisted by competent counsel. 


On this subject, one of the cases cited in the brief by appellant's 
counsel is the case of Kengla v. Randall, 22 D.C. Apps. 470. In the 
previous appeal, #14, 707 in this Court the present appellee relied upon 


that case, as she now does and quoted therefrom page 5, appellee's brief, 


#14, 707 as follows: 
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”* * * Neither are we insensible to the fact that 
the testamentary dispositions of deceased persons 
are too often recklessly attacked by disappointed or 
unprincipled relatives and overthrown by the ver- 
dicts of juries who are too prone to nullify wills 
which do not suit their own special views of what 
testators should do; * * *." 


Likewise from Kengla v. Randall, 22 D. C. Apps. e 468, we 


quote as follows: 


"We have also held in the case of Tuohy vs. Hanlon, 
18 App. D.C. 225, as it has likewise been held in 
Maryland 'that an executor, seeking unsuccessfully 

to maintain the validity of the will which he has pro- 
pounded, after the issue of letters testamentary to 
him, is entitled to be allowed for counsel fees in his 
account, notwithstanding that in the contest the will 
has been overthrown and held for naught, if he has 
acted in good faith.’ We have even gone farther, and 
in that case have held that even before a will has been 
admitted to probate, and when a caveat has been filed 
against such probate, and upon the issues then raised, 
the caveatorshave been successful and have overthrown 
the will, the executor therein named might be allowed 
his costs and counsel fees in defending the will, if it 
appears that he has acted in good faith; * * *." 


It will be noted that appellant's counsel herein apparently relies 
upon the above case while every principle declared in it strikes down 
his argument and supports the position of appellee taken throughout this 
litigation as shown in appellee's brief in appeal #14,707. Other cases 
cited and relied upon by appellant in previous appeals and in this appeal 
will be further discussed and shown to be contradictory of the contentions 


now being made by appellant for the third time in this Court. 
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Under (c) it should be added that even though a will were forged 
by some designing person and yet is offered in good faith, with the over- 
whelming support of the draftsman of the will himself and the other sub- 
scribing witnesses thereto by their uncontradicted testimony, and the 
powerful evidence of the handwriting expert above-referred to, such 
actions and proof of honesty and integrity do negate the contention that 
the proponent of said will acted in bad faith. Here not a scintilla of 
proof is offered.even tending to raise a suspicion of badfaith, much less 


the reality thereof. 


DISCUSSION OF APPELLANT'S STATEMENT OF POINTS 
After reading carefully appellant's "Statement of Points” 
appellee respectfully states to the Court in answer and denial of the 
correctness of such statements, to wit: Sub-paragraph (a) page 3, 
appellant's brief, reads as follows: 


"The costs of the abandoned Indiana Probate pro- 
ceedings of the forged will were not to the benefit 
of the heirs at law." 


This statement of points is grossly and utterly incorrect since 
there were only two small items of $10 and $33. 75 paid by appellee on 
account of the domiciliary administratrix in Indiana. (Vouchers 5 and 


28, as shown by her final account, Appendix pages 1 and 3.) All other 


items of expense charged in her first and final account were for counsel 
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fees and expenses incurred in the Courts of the District of Columbia. 


As to the items of $10 and $33.75 respectively, these small items were 
reimbursed to the named executrix under the Will by appellee as an 
estate disbursement in order to assure that the Probate Court of the 
District of Columbia would have complete and unfettered jurisdiction 
over the estate, and these items were approved as proper by His Honor, 
Judge Holtzoff, and warranted by the facts brought to his attention on 
the exceptions thereto filed by appellant. 

(See proceedings before Judge Holtzoff, Joint Appendix pages 9 
to 23, Appellant's brief.) These proceedings will show that every contro- 
verted item was discussed by counsel and clearly reviewed and consid- 
ered by the District Court and all disbursements approved except part 
of Items 3 and 6 and all of Item 2. For convenient reference by this 
Court we quote from appellant's Appendix page 20 — part of the colloquy 
between the Court and counsel — as follows: 

"THE COURT: Who took the appeal to the Court of Appeals? 

"MR. McCARTHY: I did, on behalf of the daughter. 

“THE COURT: Well, it had to be defended, did it not? 


"MR. McCARTHY: Allright. I don't know that the $500 is 
the correct amount. 


“THE COURT: That is adifferent matter. Is it your con- 
tention that $500 is too much? 


"MR. McCARTHY: Yes. 
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| 
“THE COURT: Why? To prepare a brief and argue a case 
in the Court of Appeals, -- | 


"MR. McCARTHY: If Your Honor says -- 


"THE COURT: You know many experienced members of the 
Bar overlook the fact that a lawyer has nothing to sell except 

his skill and his time. A surgeon will charge a big fee for 

an operation which actually may consume but a few minutes 

and that is proper because it cost him a lot of time and money 

to go to medical school and be an intern and get experience. 

It is the same way with lawyers. I do not think $500 is too much 
to argue in the Court of Appeals. I am going to overrule number 
five." 


Judge Holtzoff's ruling on this factual item is conclusive. 
| 
Item (b) of appellant's Statement of Points reads as follows: 


"The costs of defending against caveat of the proponent 
and sole beneficiary under the forged will, were not 

for the benefit of the heirs at law. "' (Page 3 Appellant's 
brief. ) ! 


Appellee acted in this proceeding as ancillary administratrix, 


appointed by this Court, upon a petition filed herself and by the named 
executrix. She then proceeded to defend the caveat filed by appellant 

in such capacity, and was sustained in her action by the ruling of His 
Honor, Judge Holtzoff when the Exceptions by appellant to the various 
items of cost listed in her first and final account were submitted, upon 
the whole record, in the Probate Court and in this Court and on the ap- 
peals by appellant in Brooks v. Maholm, 257 F.2d. 227 and Brooks v. 


Maholm, 263 F.2d. 741. 
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Nothing in this record justifies appellant's statement in sub- 
paragraph (b) that any listed disbursements or costs incurred by appel- 
lee were other than necessary or legally justified. 

Appellant’s Point No. 2 is a contention that because counsel fees, 
court costs and administratrix' commissions aggregate a substantial 
percentage of the very small estate, that this Court should hold, as a 
matter of law, that these costs and charges should be invalidated. Ap- 
pellee maintains that the charges itemized in her first and final account 
(Appellant's Appendix 1 to 3) were held down to the very minimum, as 
was shown before His Honor, Judge Holtzoff, and that all such charges 
now objected to by appellant were almost exclusively caused by the in- 
temperate litigation’ instituted by her and the continuous and improvident 


controversies originated by her and her counsel, including two prior 


appeais to this Court, and the present third appeal to this Court, dis- 


regarding every effort of appellee and her counsel throughout this pro- 
longed litigation to work out a distribution of the estate in an equitable 
manner so as to avoid the expensive caveat litigation and subsequent 
appeals over questions involving no principles of law or justice, but re- 
quiring the same amount of work and expense as though serious principles 
of law were involved. 

Most, if not'all, of the citations in Appellant's Brief at pp. 6 to 8 


are utterly inapplicable to this case. In the cited cases, almost without 
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exception, the denial of costs to one of the parties involved was based 


on either one of two points: 


(1) That the proponent of the questioned will acted in bad 


faith, or 


(2) The controversy was a personal one, between two inter- 


ested parties, without official sanction of a Court of competent 
jurisdiction. : 

This cause does not fall within either class of cases cited. 

Here, appellee's good faith cannot be questioned. In fact, this 
Court's decision in Brooks v. DeLacy, 257 F.2d. 228 ahd Brooks v. 
Maholm, 263 F.2d. 741, sustains this proposition. ! 

This Court had before it the entire record, as to the status of 
appellee, in both appeals. 

Here, also, appellee was appointed ancillary administratrix 
c. t. a. of her deceased husband's estate and later — atter two appeals 
to this Court, just cited, was appointed and served as administratrix 
and fully administered the estate and filed her first and final account, 
to which appellant filed the Exceptions to the rulings of Judge Holtzoft, 
after full hearing of counsel and consideration of all the recorded facts 
of this prolonged controversy. | 

The above conclusions being unquestionable, from the record and 


the decisions of the Probate Court and this Court, it would seem to be 
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beyond the necessity or propriety here involved to belabor the cases 
which do not apply to the records or the conclusions already reached 
in our Courts. 

To show the background of appellee's official appointment we 
quote from the Petition of Margaret L. Maholm, the executrix named 
in decedent's Will, asking appellee's appointment as Ancillary Adminis- 
tratrixc. t. a., page 15 Joint Appendix, case No. 14, 707: 


"1, That your petitioner is an adult citizen of the 
United States and a resident of Indianapolis, Indiana, and 
she is the executrix of the above-named decedent, who 
died domiciled in Marion County, City of Indianapolis, 
State of Indiana, leaving a Last Will and Testament dated 
March 29, 1955, said death occurring May 9, 1956, and 
petitioner further says that under due order of the Probate 
Court of said Marion County, Indiana, she was duly appointed 
executrix of the above estate on the 15th day of May, 1956." 


Appellee filed her own Petition November 28, 1956, as Ancil- 
lary Administratrix asking her own appointment as Administratrix 
(from which we quote page 18 Joint Appendix (Case 14, 707)): 


‘Your petitioner Mary J. Maholm, recently appointed 
ancillary administrator for the above-named decedent, her 
husband, respectfully shows to the Court: 


"1, That when she filed her petition for appointment 
as ancillary administrator, she did so believing that this 
course was necessary because prior thereto decedent's 
will had been filed and probated in the City of Indianapolis, 
State of Indiana, upon a petition by the named executrix 
therein, Margaret L. Maholm, who then believed that de- 
cedent was legally domiciled in said City of Indianapolis, 
State of Indiana, and that administration there for the pro- 
bate of the will was necessary." 
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These records and appellee's appointment and continuous services 
were rendered in her capacity of ancillary administratrix and as admin- 
istratrix c. t. a. under approved bonds. Her interest as an heir was 


| 
only incidental to her official responsibilities. 


| 
CONCLUSION 
All acts of appellee herein have occurred during her incumbency 
as ancillary administratrix and as administratrix under official bonds 


fixed by the Court. 


No reflection upon her good faith can be made except by baseless 
| 


insinuation or imputation. No person of finer character or more sterling 
integrity was ever given the power to administer an estate than appellee. 
The waste of this estate, as will be noted from the three appeals 
by appellant to this Court, should be placed upon appellant exclusively, 
and not upon appellee who has been literally forced by the operation of 
law and her official duties to defend her husband's Will and her actions 
as ancillary administratrix and as administratrix by the fiat of this Court. 
None of the numerous cases cited by counsel for appellant either 
from the Courts of Maryland or other jurisdictions, or this Court, affect 
the issues and principles under which appellee has acted by commission 
issued from the Probate Court and approved by this Court. : 
A great trial judge has heard this case in its final phase, that is 
on the Exceptions to the administratrix' first and final account. The 
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colloquy between the District Judge, His Honor Judge Holtzoff, found 
in the Appendix of Appellant's Brief, pages 9 through 23, disclose how 
vexatious and wasteful litigation can be. 

True it is that a large portion of this little $3,000 estate has 
disappeared by reason of legitimate and necessary expenses forced 
upon the administratrix growing out of the performance of her duty 
and accepting the responsibilities thereof by approval of the Probate 
Court and this Court. It has looked to appellee as though the litigation 
in this case amounted to an obsession on the part of the appellant, de- 


cedent's daughter by a former marriage. Surely the principles de- 


clared in Kengla v. Randall, 22 App. D.C. 470 will not warrant dis- 


approval by this Court of penalizing the appellee because of her loyal 
defense of the Will of her deceased husband and the earnest adminis - 
tration of his estate by order of Court. 

When the matter of a disinterested third party resulted in the 
appointment by Judge Keech of Wm. C. DeLacy, as administrator for 
this estate, appellee refused to appeal this order and expressed willing - 
ness that Mr. DeLacy administer the estate to save costs and expenses. 
Appellant refused to accept this appointment and appealed to this Court 
and secured a reversal as heretofore set out. After this reversal Judge 
Keech appointed appellee as administratrix c. t. a. and another appeal 


ensued to this Court in which the Court found no error in appellee's 
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appointment. Then in the hope that her first and final account would be 
promptly approved and expenses saved, she prepared and filed her first 
and final account, details of which are found in the first five pages of 
Appellant's Appendix to his brief in the instant case. But oh content 
with any action by either this Court or the District Judges, A third ap- 
peal to this Court was taken and is now before the Court. | 

The purport of the present appeal is to have the judicial order 
of His Honor, Judge Holtzoff, disposing of the Exceptions to appellee's 
first and final account overruled or modified. ! 

Appellee feels that in view of all of the above mecords and history 


involved in this controversy that her first and final account, as modified 
| 


by His Honor, Judge Holtzoff, should be approved and appellant's appeal 


therefrom found without merit and dismissed. 


Respectfully submitted, 


ROBERT H. McNEILL 


Attorney for Appellee. 


